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Office of the Solicitor, Arlington, Virginia,
for Petitioner;
Billy M Tennant, Esq., U S. Steel M ning Conpany,
Pi tt sburgh, Pennsylvania for Respondent.

Bef ore: Judge Wi sberger
St atenent of the Case

In these consolidated cases, the Secretary (Petitioner) on
behal f of Richard dover, filed a Conplaint pursuant to
Section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 U S.C. O815(c) ("the Act,"). The Conplaint alleges that
G over was discriminated against by U S. Steel (Respondent), who
did not conpensate himfor newWy enpl oyed experienced m ner
training it provided him The Secretary also seeks a civil
penalty, alleging a violation of 30 CF.R [ 48.10 which requires
that mners attendi ng such training shall be conpensated. At
issue in both cases is whether G over was a m ner.
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Pursuant to notice, the cases were heard on April 27, 1993,
in Charleston, West Virginia. At the hearing, Richard E. 4 over,
Fred A. Tucker, and Janmes F. Bowman testified for Petitioner
Respondent did not call any witnesses to testify. The parties
filed post-hearing briefs on June 18, 1993.

I. Findings of Fact

1. Richard E. dover has been enployed by the United M ne
Workers of America ("UMM") as an international representative
assigned to health and safety since 1984.

2.  An UMM representative, G over conducts safety
i nspections and investigates accidents at coal mnes. He spends
approximately 1/3 of his tinme in underground m nes.

3. Gdover worked for U S. Steel M ning Conpany, Inc.
("USM') from 1972 until he was laid off in 1983 because USM s No.
36 M ne cl osed.

4. In October 1989, d over placed his nane on the recal
panel at U S. Steel's Shawnee M ne.

5. dover intended to work only one day at USM s Shawnee
M ne to obtain enployee status there pursuant to the USM UMM
col | ective bargai ni ng agreenent.

6. After working one day with USMto establish a seniority
date for job protection under the USM UMM col | ective bargaini ng
agreement, G over intended to continue his enployment with the
UMM,

7. On July 1, 1992, Respondent notified dover of his
opportunity to be recalled as a nechanic at its Shawnee M ne.
On July 3, 1992, dover advised Respondent that he accepted the
mechani ¢c's position.

8. In July 1992, Gover was recalled to USM s Shawnee M ne
as a mechani c.

9. G over accepted the recall, was tested for a job as a
mechani ¢, took a physical exam nation, and was adm ni stratively
processed for benefits purposes.

10. USM assi gned an enpl oyee nunber to d over on July 15,
1992.

11. USM did not pay dover for his activities on July 15,
1992.

12. On July 20, 1992, USM provided A over with eight hours
of newly enployed experienced mner training required under 30
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C.F.R Part 48. Respondent's agents told G over when to take a
break, when to go to lunch, and when to return fromlunch

13. On July 20, 1992, Gover did not go underground at
Shawnee M ne, and he was not involved in the extraction or
producti on of coal

14. USM did not issue G over safety equipnent on July 20,
1992, and did not assign himany duties associated with the
mechani c's j ob.

15. d over was an enpl oyee of UMM on July 20, 1992, and
recei ved his UMM wages that day.

16. USM schedul ed G over to commence work on July 21, 1992.

17. dover did not report for work as scheduled on July 21
1992. d over considered UWA to be his enployer on July 21
1992, and chose not to be enpl oyed by USM on that day.

18. Fred Tucker, UMM representative, spoke to G over the
ni ght before he was to start work at the Shawnee M ne, and
advi sed d over that he would be required to attend to an union
busi ness the next day. Tucker explained that a union
representative was needed to investigate a fatality that had
occurred at Sharples Coal, and that a union representative al so
was needed to teach a training class at the M ne Acadeny. dd over
advi sed Tucker that he would cover the training course because it
was closer to his home, and would only take one day, and that
Charlie Johnson, an international representative, would cover the
i nvestigation, which was closer to his home, and which woul d take
three to four days.

19. On July 21, 1992, dover renmmined on the payroll of the
UMM and was paid by the UMWA

20. On the norning of July 21, 1992, Tucker spoke to U. S.
Steel's Labor Rel ati ons Representative, David Cook, because Labor
Rel ati ons Manager Les Morgan was not in. He advised Cook that
d over was requesting a | eave of absence in order to performhis
uni on duties, and he faxed a | eave of absence request from UMM
Presi dent Richard Trunka to Respondent at approximtely 2:30 that
afternoon. Cook stated that he knew nothing about the details of
G over's situation, and that Tucker would have to speak to Morgan
when he returned.

21. When Morgan returned to the office on Thursday,
July 23, 1992, he advised Tucker that U. S. Steel was thinking of
di scharging A over. He later called back and stated that G over
had refused his recall and was no | onger on the panel at the
Shawnee M ne. Subsequently, d over called Mirgan to apol ogi ze
for the m x-up and to expl ain what had happened. Mrgan refused
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to pay for the training, because d over had rendered no services
to U.S. Steel

22.  On August 13, 1992, Gover filed a Section 105(c)
di scrim nation conplaint with MSHA, based on Respondent's failure
to pay himfor the newy enpl oyed experienced mner training. On
August 18, 1992, MsSHA | nspector James F. Bowman issued a 104(a)
citation based on the Respondent's refusal to pay d over for the
training, which he alleged was required under 30 C.F.R 0O
48.10(a).

23. After MSHA issued a citation to USM for an alleged
violation of [0 48.30(a) (later nodified to O 48.10(a)), USM
abated the citation by paying G over under protest for the day of
traini ng.

24, Paynent was made by a check in the anpbunt of $116. 75,
and dated August 24, 1992.

25. USMrecall ed G over again, and he worked on February
11, 1993, relying on the training he had received in July, 1992.

26. Throughout 1992, d over was never involved in the
extraction or production of coal at USM s Shawnee M ne, nor was
he regul arly exposed to m ne hazards there.

27. As an UMM representative, G over has never been
involved in safety activities at Shawnee M ne; his invol venent
there has been limted to his attenpts to establish a seniority
dat e.

28. As an UMM enpl oyee, G over did not receive annua
refresher training under Part 48, and could not work at Shawnee
M ne until he received training required by Part 48.

Il. Discussion

A Docket No. WEVA 93-172-D
(Violation of Section 105(c) of the Act)

In order for the Secretary to prevail in this case it nust
first be established that Gover is entitled to the protection of
Section 105(c) of the Act. Section 105(c)(1) of the Act as
pertinent, provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrim -
nati on against or otherwise interfere with the exercise
of the statutory rights of any mner, representative of
m ners or applicant for enmploynent in any coal or other
m ne subject to this Act . . . . (Enphasis added)



~1434
VWhet her Conpl ai nant was a M ner

Section (3)(g) of the Act defines "mner" as "...any
i ndi vidual working in a coal or other mine;". The word
"working", is not defined in the Act. Wbster's Third New
International Dictionary, (1986 edition), defines "work", when
used as an intransitive verb, as follows: "...(c): to perform

work or fulfill duties regularly for wages or salary".

The record indicates, that on July 20, 1992, G over took
new y enpl oyed experience nminer training, at the request of
Respondent. The training was provided to d over after he had
al ready accepted a notice of recall, denonstrated his
qualifications for a particular opening, and conpleted a pre-
enpl oynment physical exam nation and all of the required paper
work. On July 20, 1992, dover did not performany activities at
the m ne. |ndeed, dover could not legally perform any
production or any extraction activities at the m ne w thout first
receiving newmy enployed experience m ner training.

Hence, since dover did not performany work at the mine on
July 20, he cannot be considered to have been "working" at the
mne as that word is comonly used (See, Wbsters,
supra). (Footnote 1)

The 10th Circuit, the D.C. Circuit, and the Conmi ssion, have
previ ously exam ned the term"m ner" in the context of training
rights under section 115 of the Act, and have held, pursuant to
the definition of the term"miner"” in Section 3(g) supra of the
Act that job applicants, and forner miners on |layoff did not
qualify as "m ners", under the Act, and hence were not entitled
to training rights under Section 115 of the Act (Enery M ning
Corp v. Secretary of Labor, 783 F.2d 155 (10th Circuit) (1986)
(job applicants); Brock v. Peabody Coal Conpany, 822 F.2d 1134
(D.C. Cir. 1987) (individuals on layoff); and Westnorel and Coa
1Al t hough G over underwent training on July 20, at the direction
of Respondent, there was no agreenment beforehand that he receive
any salary or wages for fullfilling this obligation. It is
significant to note that on day of the training although
Respondent's agents told G over when to take a break, when to go
to lunch, and when to return fromlunch, he was still an enpl oyee
of the UMM on that date, and was paid for that day by UWA
Also, it is significant to note that when d over responded to the
recall for the Shawnee M ne, he intended to work only one day to
preserve his seniority rights. Further, although G over had been
directed to report for work July 21, he did not report to work on
that date, and did not advise Respondent at any time on July 20,
or 21 that he was not going to report to work on July 21. Thus,
his activities on July 20, undergoing training, do not fal
within the scope of fulfilling "duties regularly for wages or
sal ary" (Webster's, supra).
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Company, 11 FMSHRC 960 (June 1989) (individuals on |ayoff).

In Cyprus Enpire Corporation, 15 FMSHRC 10 (1993), the
Commi ssi on noted the hol dings of Enery, supra, Peabody, supra,
and West norel and supra, and held that striking enpl oyees were not
m ners for purposes of being entitled to have their previously
desi gnat ed wal k-around representative acconpany an MSHA i nspector
during an inspection. The Commission, after review ng the
definition of the term"nmner" as set forth in Section 3(Q)
supra, concluded as follows: "Thus, a person's status as a niner
is determ ned not by the fact that he is enployed by an operator
but rather by whether, as the statute provides, he works in a

mne." (Cyprus supra at 13). | conclude, that in general, this
reasoning is applicable to the case at bar. Hence, considering
all the above, | conclude that inasmuch as dover on July 20, had

not yet reported for work, and was not yet working in the mne
he was not a m ner. (Footnote 2)

Accordingly, for all the above reasons, | conclude that
G over is not entitled to the protection of Section 105(c) of the
Act. Hence, Conplaint filed under Section 105 of the Act, is to
2Petitioner also argues, in essence, that inasmuch as d over was
an International Representative of the UMM, he qualifies as a
"representative of miners", and he is entitled to the protection
of Section 105(c) (1) supra. Also, Petitioner argues that since
G over was on Respondent's recall panel, applied for enploynment,
accepted the notice of recall, and underwent the requisite
procedures to qualify for a position as a nechanic, he should be
consi dered an "applicant for enploynment” and thus entitled to the
protection of Section 105(c)(1) supra, of the Act. However,
under the terns of Section 105(c)(1l), supra, an "applicant for
enpl oynment” or "representative of mners" comes within the
purvi ew of that section only if there has been interference
"...with the exercise of the statutory rights of any ..
representative of mners or applicant for enploynent..
According to Petitioner the statutory right that was allegedly
interfered with herein was G over's right to receive and to be
conpensated for newl y enpl oyed experience mner training.
Specifically, it is alleged that Respondent interfered with
G over's right to receive conpensation for training pursuant to
30 CF.R 0O 48.10 supra. Section 48.10 supra, provides, as
pertinent, that "...mners attending such training shall receive
the rate of pay as provided in Section 48.2(d)...". (enphasis
added) Accordingly, pursuant to the ternms of Section 48.10
supra, the right to receive conpensation for training is limted
to those persons who fall within the category of being a "mner".
Al t hough G over may be construed to have been a representative of
m ners or an applicant for enploynent, in these capacities,
G over did not have a right to receive conpensation for training.
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be di sm ssed. (Foot note 3)

B. Docket No. WEVA 93-13 (Violation of 30 C.F.R [ 48.10(a))

At issue herein is the validity of Citation No. 2736770
i ssued by MSHA inspector James F. Bowman, on August 18, 1992,
alleging a violation by Respondent of 30 CF. R 0O 48.10(a),
whi ch, as pertinent, provides that "m ners", shall receive
conpensation for training. On July 20, 1992, Respondent required
G over to receive newy enpl oyed experienced mners training and
he received such training on that date. The critical question is
whet her G over qualifies as a "mner" as defined in 30 CF.R O
48.2(a)(1). Section 48.2(a)(1l), supra, defines a miner as
"...any person working in an underground m ne and who i s engaged
in the extraction and production process, or who is regularly
exposed to mne hazards, or who is a maintenance or service
wor ker enpl oyed by the operator or a nmmintenance or service
wor ker contracted by the operator to work at the mne for
frequent or extended periods". Clearly, on July 20, 1992, 4 over
was not working in any underground mne, as explained above,
I1(A) infra, as he was not engaged in the extraction and
production process. @ over had been enpl oyed as an underground
m ner on the effective date of the regul ations, October 13, 1978,
and, accordingly, was an "experienced mner", as opposed to a
"new miner" (See, 30 C.F.R 0O 48.2(b) and (c)). However, on
July 20, 1992 he was not engaged in the extraction or production
process. Hence he was not a "mner" at that termis defined in
Section 48.2(a) (1) supra.(Footnote 4) At best, he can be
considered a "former mner", (See Cyprus Empire Corp, supra, at
13). As such, his status on July 20, 1992 was conparable to the
experienced m ner who was in a layoff status and who was found by
the Commi ssion in Westnorel and, supra, to have no right to be
conpensated for training that he took during the period of his
3Additionally, | note that in order for Petitioner to prevai
under Section 105(c) supra, it must first be established that
G over was involved in protected activity (Secretary on behal f of
Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800
(1980), rev'd on other grounds, sub nom Consolidation Coa
Conpany v. Marshall 633 F.2d 1211 (3rd Cir. 1981)); Secretary on
behal f of Robinette v. United Castle Coal Co., 3 FMSHRC 817-818
(1981)). In this connection, in essence, it is Petitioner's
argunent that the protected activity herein was Gover's right to
receive, and be conpensated for newly enpl oyed experi ence miner
training. There is no nmerit to this contention for the reasons
set forth above, I1(A). Hence, | conclude that the record fails
to establish that G over was engaged in any protected activity.
4No argunent was nmade by the Petitioner, that G over was either a
mai nt enance or service worker, or that he was "regul arly" exposed
to m ne hazards.
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| ayof f, as he was not considered a miner at that tinme.

I find therefore that since G over was not a "mner",
Respondent did not have any obligation, pursuant to Section 48.10
supra, to conpensate himfor the training it provided. As such,
Respondent did not violate Section 48.10, supra, and the Citation
at issue shall be DI SM SSED.

ORDER

It is hereby ORDERED that, for all the above reasons, these
cases be DI SM SSED.

Avram Wi sber ger
Adm ni strative Law Judge
(703) 756-6215

Di stribution:

Tina C. Mullins, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W /I son Boul evard, Room 516, Arlington, VA 22203
(Certified Mail)

Billy M Tennant, Esq., 600 Grant Street, Room 1580, Pittsburgh,
PA 15219-4776 (Certified Mil)
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